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UNITED STATES
CIRCUIT COURT OF APPEALS

NINTH CIIJCUIT

ALASKA CONSOLIDATED OIL FIELDS, a Corporation.

ami HENRY R. HARRIMAN,
ippcllants,

vs.

WILLI AiM RAINS,
Appellee.

UPON APPEAL FROM THE UNITED STATES
DISTRICT COURT FOH THE TERRITORY OF

ALASKA, THIRD DIVISION

HON. E. COKE HILL, Jud^^e

Petition for Relieariii<j

PETITrON FOR REHKA1UN<}

The J Petition of Appellants for i\ Hehearint>- in the

above entitled canse is i-espeetfnlly submitted npon

the following- ground, viz.

:

The Petitioners (appellants) call tlie Court's at-

tention to the dissent of the Hon. District .Judge

Webster, who has not favored the I'eeord with the



reasons for the same. The question presented by this

appeal is one of great public importance. Counsel for

the petitioners for the reason disclosed have not had

the l)enefit of a dissenting opinion, and therefore may

suppose that, in general, the dissent rests upon the

grounds relied upon by appellants.

One of the grounds suggested by the Rule 88 of

the United States Supreme Court is:

''5. (b) Where a Circuit Court of Appeals has
" * * decided an important question of general

law in a way probably untenable or in conflict

with the weight of authority; or has decided an
important (juestion of federal law which has not

been, but should be, settled by this court; or has
decided a federal question in a way probably in

conflict vvitli applicable decisions of this court;
•X- * * "

111 \'i(\v of tlu'se jirovisions for the review of an

important Federal (question upon the grounds pro-

vided for therein, we respectfully urge that this case

comes under such provisions and is <nie wliicli dav^

present a (juestion of vast public inqxn-rancc to all

persons and corporations engaged in llie oil lousiness.

li.

We first call attention to the second paragraph of

the majoi'ity opinion:



"It is clear that the decree of foreclosure would

not be Iniidin^ in any way upon the United

States, and that the only interest which could be

sold under the decree would be the interest of the

appellants in and to the land in question. It

would be necessary in order that the rights of the

permittee be transferred to the purchaser at the

foreclosure sale that the purchaser secure the

consent of the Secretary of the Interior to the

assignment. ?,i) U. S. C. A. 187."

We next call attention to the concluding paragraph

of the Court's opinion:

"In view of tlie decisions with reference to tiie

inchoate rights of a locator under the placer min-

ing laws before discovery, and the analogous but

more definitely determined rights of a locator

who has acquired a prospecting permit, we see no

reason to doubt that wlien the territorial legisla-

ture of Alaska enacted its mechanic's lien law of

1921, supra, in favor of those working in or about

oil wells, it intended to include in its definition of

owner one who held such a permit from the Sec-

retary of the Interior. We hold that he is an

owner of an interest in the land within the mean-
ing of the laws of Alaska under consideration and
that his interest therein is subject to a mechanic's

lien, without prejudice to the rights of the gov-

ernment."

We tlms note tliat. l)ecause of the supposed analo-

gy whicli this (Vnirt finds between the possessory

estate of a mining locator under the gencM'al mining

laws and the rights of a permittee under the Oil Land



Leasing- Act, approved P^ebruary 25, 1920, the ques-

tion on this appeal is narrowed down to the inquiry

whether the lien laws of Alaska are broad enough to

include the kind of title or property which the per-

mittee obtains under the Oil Leasing Act in question.

This, we submit, is not the true basis of inquiry

here because, first, we do not think that the possessory

estate of the miner is comparable to the estate, if such

it may be called, of the oil permittee, xind secondly,

we do not think the true test to be whether the Alaska

Lien Act is, by its terms, broad enough to include an

oil permit.

On the first ground suggested, we have not been

favored with a reference to the applicable provisions

of the Oil Leasing Act from which the Court con-

cludes that the rights of a mining locator under the

general mining laws and the rights of an oil permit-

tee under the Oil Land Leasing Act are so similar in

design, basis, quality and purpose as to support the

analogy claimed for them. We think tliey are so

markedly and inherently different as to alford little

ground for comparison.

If this is true, the reason advanced for holding

that the Territorial Laws are applicable must fail.

The Territory of Alaska, while in a measure enjoying



autonomous goverrmicrit and, within its proper sphere,

equal to that of a State, yet it may not in the exercise

of that autliority pass any laws which would embar-

rass or in any manner interfere with the authority

and jurisdiction of the United States. Indeed, in any

case where a Territory of the United States so con-

ducts itself as to interfere with the national Govern-

ment or its Federal policy, the matter of such inter-

ference is a Federal question with which the opinion

of this and tlie Supreme Court of the United States

may deal without the necessity of considering the

Constitution or tlie rights of the States as distin-

guished from those of a Teiritory.

We say that in our Judgment the analogy which

the Court finds to exist between the locator's posses-

sory estate under the general mining law and the

license of a permittee under the Oil Land Leasing

Act of Feruary 25, 1920, does not in fact exist for

these reasons in l)rief, viz:

The mining locator under Section 2320 R. S. must

make a "discovery of the vein or lode within the

limits of the claim located." [Inder section 2324 R. S.,

he is required to so distinctly mark the claim on the

ground "that its boundaries may be readily traced."

He shall record his claijn so that his name, the name



of the location, together with a description of the

claim, with a reference to some natural ohject, shall

appear so that the claim is identified as the claim of

the locator against all the world.

By these two sections, the locator must do three

things: (1) He must make a discovery. (2) He must

mark his claim by proper posts and monuments. (3)

He must record his claim. When these three acts con-

cur, he has an estate which continues forever so far

as present laws go, provided he does the requisite

representation or annual labor as a condition to his

continued use and enjojonent of his claim. He does

not even lose his estate by failure to do annual work,

provided that after a lapse of years he resumes work

before a bona fide re-locator relocates the claim in

manner required by State and Federal laws. In sec-

tion 2324. provision is made against the contingency

of a co-locator not doing his share of the work. By

appropriate proceedings, the delincpient co-locator

will lose his interest if he fails to contribute to annual

labor which his fellow-locators have performed ; and

^'Jiis interest in the claim sliall become the property

of his co-owners," etc. By section 2322, the locators of

all mining locations upon the public lands of the

United States,



"so long as they comply with the laws of the

United States, and with the State, Territorial

and local regulations not in conflict with the laws

of the Uiiited States governing their possessory

title, shall have the exclusive right of possession

and enjoyment of all the surface included within

the lines of their locations, and of all veins, lodes

and ledges throughout their entire depth, the top

01* apex of which lies inside of such surface lines

extending downward vertically. * * *"

These sections confer a possessory estate upon the

miner with all of the qualities and attributes of a fee

simple title. The bare naked legal title is reserved to

the United States. That is all. The possessory estate

is so complete that the United States does not in any

of its departments attempt to pass upon the posses-

sory rights of the miner. Section 2326 K. S. provides

that all adverse claims shall be stayed in the Land

(Jftice in the Interior Department, until the

"controversy shall have been settled or decided

by a court of competent jurisdiction * "• *. It

shall be the duty of the adverse claimant, within

thirty days after liling his claim, to commence
proceedings in a court of competent jurisdiction,

to detei-mine the (piestion of the right of posses-

sion, and prosecute the Siime with reasonable dili-

gence to tinal judgment * * *. After such judg-

ment shall have been rendered, the party entitled

to the possession of the claim, or any portion

thereof, may, without giving further notice, file u

certified copy of the judfinient-rol] with the regis-

ter of the Land Office,
*'* *"
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Upon filing his survey in proper form with proof

of improvements,

"a patent shall issue thereon for the claim, or

such portion thereof as the applicant shall appear,
from the decision of the court, to rightfully pos-

sess."

The miner's possessory estate is held like any

other property and he can only be dispossessed by

appropriate action to recover real property. The fore-

going section is considered authority for the rule that

any person claiming the possessory estate must go

into a court of com^Detent jurisdiction and try out the

issue. The possessory estate is held to be assignable,

inheritable and subject to sale on execution.

The exploration and discovery rights of an oil per-

mittee are vastly dift'erent. It is sufficient for this

petition to say that the bill was designed to control the

use of public oil lands before discovery and during the

exploratory period, while the locator under the old

placer laws had the mere pedis pos.sessio of the Civil

Law. The difficulty of complying in any decent, hon-

orable manner with the then existing mining laws in

the matter of perfecting a valid placer location, and

the confusion which existed in the matter of the indi-

vidual placer location of 20 acres and the associated

placer of 1()() acres, and kindred questions centering



larji^ely upon the rigid requirement of a valid discov-

ery, before any property right of any kind could be

initiated, led Congress to pass the Oil Land Leasing

Act, Under this Act, the locator has a license only.

fie has a large area allotted to him. He is allowed a

definite time to carry on his exploration or discovery

work, and the significant distinguishing feature is

that he never gets a possessory estate which he can

hold forever against all the world, except the United

States, upon doing his annual labor. He obtains, in-

stead, a leasehold right. This Court in a measure

recognizes this difference in the second paragrapli of

the opinion which we liave (| noted.

Hence, if the possessory estate of the miner under

the general mining law is so fundamentally different

from the mere license of the Oil Land Leasing Act.

the analogy nuist fail. We read the Court's opinion as

holding that, because the estate of the mining locator

under general mining laws possesses these high quali-

ties, an}^ proper lien act of State or Territory which

is broad enough in its terms, includes such a per-

mittee's interest, and is a valid enactment. But if the

grounds of the premise, the analogy in question, do

not support the conclusion, then the proposition must

be rejected, and we come back to the basic question,
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viz., shall the Alaska Lien Act have any effect upon a

mere license issued by the United States.

The basic idea of lien as derived from the English

Common Law, which we inherit, is that there is some-

thing tangible upon which to impose a restraint or

make a levy. A distraint in the sheriff's hands was

directed to the thing as the capias was to the person.

It was tangible. Modern life has developed the statu-

tory liens which, by a system of filing and claiming a

specific tangible thing capable of description, the

court will foreclose.

But to allow such in the instant case against such

an intangible, incorporeal and non-material permis-

sive right or privilege, of such conditional and inse-

cure character as a mere license, ought not to receive

the sanction of this Court. And we say here that the

Alaska Legislature should not be permitted to impose

its will in this respect upon the United States and its

licensee, even if the Act in question were so clear as

to leave no room for any contrary view. It occurs to

us that there are many valid reasons why such a lien

right created by the Alaska Legislature, should not be

recognized. The Act is one which is aimed at protect-

ing the small labor and material man. We say small

because in the general run of credit for labor and
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material, the contracting parties will not work or fur-

nish material for a length of time much in excess of

the customary period of commercial accounts. Small

merchants and material men will usually not go much

beyond a 60 day credit. Tf the holder of such claims

can sell at public auction the rights of a licensee, even

though the same Ije with full notice, the whole pro-

cedure is a nullity so far as the United States is con-

cerned, and a state of great and irritating confusion

must follow as a matter of course. The claims, be-

cause of their insecure and practically worthless

quality, because of lack of title and Land Office ap-

proval, will be hocked and trafficked in for anything

tlie claimant can get out of the proceeds of sale. Such

a system affords a direct incentive for unscrupulous

rival operators to induce men to quit work, and to sell

their labor claims to sucli a person; who in turn lor

^ the sole purpose of destroying the bona fide permit-

tee's chances of success, may be expected to embarrass

and harass him as I'ar as lie can do so legitimately in

the exercise of his right to prosecute his assigned

claim of lien riglit.

Such recognition nnist introduce into the Federal

Oil Land Leasing system a high state of confusion.

Suits may be brought at such times as designing per-
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sons may elect to effectually stop drilling operations.

The Court must at least recognize the possibility of

such conditions. The presumption that all men are

innocent is highly academic as applied to the practical

things of life. Grand Juries every day indict upon

prima facie proof of guilt, notwithstanding the state

of the case whereby his innocence must be presumed

until the jurors in their deliberations unanimously

concur in the finding of guilt. The presumption in

fact disappeared when the case was first called to the

prosecutor's attention, and it is only preserved as a

matter of protection for the accused. A court should

not close its eyes to such probable consequences. The

purpose of the Act is to encourage the prospecting

and development of oil from oil wells on the public

domain. The Act does not particularly help the la-

borer, for he has nothing of practical value. The pur-

chaser of such rights will, in ordinary cases, be a camp

speculator or a rival competing outHt. In no event is

it helpful to thus arbitrarily discontinue the plan of

operation which the Commissioner of the General

Land Office, acting for the Interior Department, has

approved for the joint benefit of the United States, as
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lessor, and the permittee as a prospective lessee. If

the venture is snecessful, the creditor lienor can

through poor debtor or supplementary proceedings

compel the payment of his claim. He may garnish or

attach money. He may, as the law now stands, attach

the physical property of the outfit employing him or

buying his material. He has a chance to attack or

move against everything the permittee has which is of

a tangible character. He does not have to work or

furnish material in tlie first instance. If he does, he

goes into the undertaking with his eyes open. He can

I'cach tlie money and tangible ]>r()])orty of tlie per-

mittee. We think a (|uesti<)ii of sound public j^olicy in-

volved in this case.

WHEREFORE, petitioners respectfully pray that

a re-hearing be granted in this case, with leave to file

additional authorities, in view of the position taken

by the Court in its opinion respecting the analogy

between the rights of a mining locator and a permit-

tee under the Oil Land Leasing Act. If this petition

should be denied, then and in that event, petitioners

respectively pray that the mandate be stayed for a

period of ()0 days in order to allow the petitioners op-
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portunity to prepare and file a Petition for Writ of

Certiorari in the United States Supreme Court.

Respectfully submitted,

Winter S. Martin,

Arthur Collett, Jr.,

Harry S. Redpath,

Attorneys for Petitioners.

I hereby certify that I am one of the attorneys of

record for the petitioners herein. That I am a member

of the bar of this Court. That in my judgment the

within and foregoing petition is well founded and

that the same is not interposed for delay.

Winter S. Martin.


